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Introduction

Generally, about sixty percent (60%) of all water diverted from Texas’ rivers and streams or groundwater pumped for municipal purposes enters the state’s watercourses as discharges of treated effluent from wastewater treatments plants.  Once considered a threat to surface water supplies, due in part to actual or perceived water quality concerns, the value of this treated effluent is now clearly recognized.  This is evidenced by a much heightened interest in reuse projects to meet current and future increased municipal demands.  Further, the concept of reuse is included in nearly every SB1 regional plan. Treated wastewater effluent discharged into Texas’ rivers also helps meet downstream water needs, including those of the environment and agriculture. These competing interests in return flows have crystallized the need to resolve many legal issues involving reuse.  

The purpose of this white paper is to: (1) provide some basic legal background and context concerning reuse of wastewater under current Texas law; (2) identify disputed issues with existing law in Texas that may warrant legislative clarification; (3) summarize the various arguments offered on both sides of these issues, without offering an opinion as to the merits of these arguments; (4) and discuss potential consequences of various policy alternatives. The issues discussed in this paper include: 

(1) Under current law, is the use of wastewater effluent after discharge to a stream a use of “state water” subject to the laws of prior appropriation or is it subject to a different regulatory scheme? 

(2) Does current law allow effluent derived from different sources of water to be treated differently for purposes of evaluating a request to reuse this effluent? 

(3) Does current law provide for different treatment of effluent derived from “future” and “existing” return flows, regardless of the source?

(4) Who can obtain indirect reuse rights?

(5) To what extent should protection be afforded to the environment in reuse permitting decisions?

While this paper attempts to identify discrete issues for discussion, it must be stressed that few of the issues identified above can be handled discretely. Indeed, many of these issues are so intertwined that resolution of one issue can and will impact how other issues will need to be considered and resolved.  Moreover, while the disputes over indirect reuse are often characterized as a fight between municipalities or dischargers versus senior water rights holders and the environment, the reality is much more complex.  Ownership, geographic distribution, sources of water supply, historical reliance on return flows in water rights permitting, and priority of water rights within each river basin vary greatly statewide.  Thus, any decisions on the issues set forth in this paper are certain to result in different impacts, “winners,” and “losers,” depending on the specific facts of each basin and the interests involved.  The question is often not whether reuse will occur, but by whom. The ability to engage in indirect or direct reuse translates directly to an ability by some water providers to delay development of additional water supplies while at the same time forcing others to look for alternative water supplies sooner rather than later when the availability of return flows for their use is diminished. 

Background – The difference between direct and indirect reuse 

Direct reuse

Direct reuse is the use of wastewater effluent that involves delivery of effluent via pipelines, storage tanks and other necessary infrastructure directly from the wastewater treatment plant to others before discharging the effluent into a watercourse.
  

In Texas today, it is undisputed that a surface water right holder may directly reuse and fully consume effluent, subject only to the limitations contained in the underlying water right from which the effluent was derived.
   Where contracts or other laws have clearly transferred ownership of that effluent to another, such as the wastewater treatment provider, the direct reuse rights may lie with the owner of the effluent.  This approach is generally consistent with a water right holder’s right to fully consume the water granted under its water right, subject only to the limitations expressed within the “four corners” of the water right.  This approach is also generally consistent with how wastewater treatment providers operate today.  Owners of wastewater treatment plants generally have a wastewater discharge (TPDES) permit from the state that allows them to discharge treated effluent to a watercourse. TPDES permits are not viewed as imposing a “duty” or obligation on the wastewater treatment plant owners/operator to continue to discharge effluent at a particular location or in a particular quantity. Rather, these permits restrict the circumstances under which any discharge may occur, if at all. 

Obtaining authorization for direct reuse under today’s regulatory scheme is fairly streamlined.  Typically, only certain water quality authorizations must be obtained from TCEQ to do this kind of reuse.
  A water right holder may directly reuse the unconsumed water in a relatively unfettered manner so long as the reuse is accomplished for the purposes and in the location of use provided in the underlying water right from which the effluent is derived.  Although the direct reuse of effluent reduces the amount of flow in the watercourse that is available downstream for use by other water rights holders and the environment,  additional water rights authorizations are typically not required and thus, these impacts to other water rights and the environment are not addressed.  

Some owners of wastewater treatment plants have relied on existing law and invested considerable funds in implementing and planning for expanded direct reuse projects.  In some cases, wastewater treatment operators are required or have chosen to operate under a “no discharge” permit, which requires them to directly reuse all of the effluent. In most instances, however, direct reuse projects are relatively small in scale. Moreover, there remain practical, technical, political, and fiscal limitations on the ability to implement large direct reuse projects.  Human consumption of treated wastewater effluent has yet to gain widespread social acceptance in Texas.  The use of treated wastewater for landscape irrigation in areas of heavier human use (e.g. parks and school grounds) has been met with resistance in some areas even though the effluent must be treated to a high standard.  Thus, in some cases, high quality potable water is still used for some purposes even though treated effluent could be used under today’s rules.  This limited implementation of direct reuse projects means that the availability of return flows to meet downstream needs has not yet been significantly impacted. However, it is believed that. as treatment technology advances and treatment costs decrease, and as water becomes more scarce and the cost of developing and delivering new supplies increases, direct reuse of treated effluent (even for human consumption) will become more attractive and feasible over time.  

 Indirect Reuse

Treated wastewater that is not directly reused and is instead discharged to a watercourse is “return flow.”
 The subsequent downstream diversion and use of wastewater return flows is commonly referred to as “indirect reuse.” Indirect reuse substitutes transportation via a state watercourse for the pipeline, and accompanying capital cost, associated with traditional direct reuse projects.  The ability to use the stream as the “pipeline” may also provide the added benefit of reducing costs of treating the diverted water, as the mixing and transportation process in the watercourse actually provides additional natural treatment.  Like direct reuse, indirect reuse ultimately reduces the amount of flow in the watercourse that is available for use by other water rights holders and the environment. This effect, of course, is most evident downstream of the point where the indirect reuse occurs. Upstream of the indirect reuse point, the return flows continue to provide some instream flow benefit. In contrast to the clear authority to engage in direct reuse without water rights permitting implications, the ability to engage in indirect reuse is less clear. There are currently pending before TCEQ a large number of water rights applications seeking indirect reuse authorization, nearly all of which have been protested. In some cases, these permits applications derive from projects contained in regional water plans.  Many of the issues posed in those protests are more fully discussed in the following Issues section of this paper. 

ISSUES DISCUSSION

(1) Under current law, is the use of wastewater effluent after discharge to a stream “state water” subject to the laws of prior appropriation or is it subject to a different regulatory scheme? 

With regard to surface waters, Texas generally follows the prior appropriation doctrine to authorize use of this state water.  Under this principal, available water is permitted for use on a “first in time, first in right” basis.  Except in very limited circumstances, a permit is required to use state water.  One aim of this permitting process is to ensure that available water supplies are not overcommitted. Indeed, an application for a new appropriation may only be granted upon a finding that: (a) the application meets the statutory requirements, (b) water is available, and (c) the proposed appropriation is for a beneficial purpose, does not impair existing water rights, is not detrimental to the public welfare, is consistent with the state and regional water plans, addresses water conservation concerns, and includes proper consideration of environmental needs.

One of the most basic disputes in the fight over indirect reuse is whether wastewater return flows are subject to this or some other regulatory scheme. As discussed below, the source of this dispute is rooted in language contained in two statutes, both of which were modified in 1997 by Senate Bill 1: Water Code § 11.046 and Water Code § 11.042.

Bed and Banks Authorization of Reuse

Those who advocate that wastewater return flows are not subject to the permitting requirements that apply to new appropriations focus on Texas Water Code § 11.042
 – the “Bed and Banks” statute. These applicants argue that section 11.042 changed preexisting law to provide an independent basis for granting indirect reuse authorizations outside the established prior appropriations permitting scheme.  

Section 11.042 contemplates the issuance of permits for the delivery of certain waters down the bed and banks of a watercourse under three separate circumstances. Subsection (a) provides the statutory guidelines for delivery of stored waters from reservoirs using the bed and banks of a watercourse and is not at issue here. Subsection (b) provides a statutory basis for delivery of effluent derived from groundwater, and is discussed more fully under Issue (2) in this paper. Many argue that subsection (c) provides the basis for indirect reuse authorizations of surface-water derived effluent. It states:

Except as otherwise provided in Subsection (a) of this section, a person who wishes to convey and subsequently divert water in a watercourse or stream must obtain the prior approval of the commission through a bed and banks authorization. The authorization shall allow to be diverted only the amount of water put into a watercourse or stream, less carriage losses and subject to any special conditions that may address the impact of the discharge, conveyance, and diversion on existing permits, certified filings, or certificates of adjudication, instream uses, and freshwater inflows to bays and estuaries. Water discharged into a watercourse or stream under this chapter shall not cause a degradation of water quality to the extent that the stream segment's classification would be lowered. . .. 

Many applicants for indirect reuse authorization argue that “water” in section 11.042(c) includes all types of water (including surface-water derived effluent) except those specifically addressed in other sections of section 11.042 and that section 11.042(c) removes indirect reuse from the process for permitting new appropriations.  They further argue that no priority date should attach to indirect reuse, or that, if a priority date must be assigned, it should be the same priority date that is associated with the underlying water right from which the return flows derive. Applicants also argue that the protections embedded in section 11.042(c) are sufficient to protect the environment and all existing water rights holders.  Others argue that section 11.042(c) actually represents a limitation on one’s private property right to reuse effluent that did not previously exist.  

Further, because a water right holder is entitled to consumptively use or directly reuse 100% of the water granted under an appropriative right (unless otherwise expressly limited in the permit
), and because all requests for new appropriations in recent years have been evaluated assuming that the waters under these existing rights will be fully consumed (i.e. there will be no return flows), many argue that a bed and banks permit is the proper mechanism for granting legal rights to indirect reuse of effluent. 

Indirect Reuse Permits As New Appropriations

Those arguing that any legal claim to wastewater return flows must be sought through the ordinary water rights permitting process largely rely on preexisting law and Water Code § 11.046. This statute, which also provides the clear authority for direct reuse, provides in pertinent part that: 

Once water has been diverted under a [water right] and then returned to a watercourse or stream … it is considered surplus water[
] and therefore subject to reservation for instream uses or beneficial inflows or to appropriation by others unless expressly provided otherwise in the permit, certified filing, or certificate of adjudication. 

Supporters of this position argue that this language codifies the common law, which held that an appropriator had no claim to water that had escaped his land, particularly once it drained into a natural watercourse.
 They argue that wastewater return flows are “considered surplus water” under section 11.046(c) and thus should be treated as available for use by other downstream water rights holders or subject to permitting only as a new appropriation.

Since section 11.042(c) uses the term "water" and not "effluent" or "return flows," some offer that this section applies to other sources of water proposed to be transferred through state watercourses, such as groundwater or imported surface water (often referred to as “developed water”).  This interpretation, they contend, gives meaning to the term “water” used in section 11.042(c) without the apparent conflict between this section and the provisions of section 11.046(c), and without requiring a dual permitting requirement to secure a new appropriation under section 11.046(c) and a bed and banks authorization under section 11.042(c).  

Consequences of Different Approaches to Permitting Indirect Reuse

The implications of how indirect reuse of surface water-derived effluent is permitted, if at all, could have enormous implications with regard to who might ultimately obtain such rights, the value of those rights for providing a quantifiable, reliable water supply that can be appropriately protected from use by others, and how potential impacts on other water users and the environment might be addressed.  As mentioned earlier, this choice is not always between cities and river authorities or upstream and downstream interests.  If anything, the choice may best be characterized as one between: (1) entities seeking to increase their legally available water supply beyond that which they currently hold by contract or water right in a manner that, in many cases, may be more cost-effective or politically acceptable (or both) than a new water supply contract, reservoir project, or costly pipeline, and (2) existing water rights holders or environmental interests who have relied upon or wish to preserve future availability of return flows to meet their own needs, environmental flow needs, or the needs of downstream senior rights who would otherwise make calls upstream to junior rights for the passage of inflows.

Some of the more specific consequences of a “bed and banks” approach to indirect reuse of surface water-based effluent under section 11.042 include:               

(1) Protections afforded existing water rights and environmental needs may be less than that statutorily required for a new appropriation.  For example, assignment of no priority date or a priority date of the underlying water right renders off-limits those return flows from claims by existing water rights that may have relied on the availability of those return flows to improve reliability of their rights.  

(2) Use of section 11.042 as an indirect reuse authorization mechanism would require development of a detailed accounting system to track discharges and diversions of return flows that fall outside the priority system of allocating waters in a watercourse;

(3) Removing return flows from the available “pool” of water available to satisfy determined environmental needs, if any, could result in an inability to meet any such needs, cause the burden to be borne by other water rights holders, or increase the cost of meeting any such needs.

(4) Indirect reuse could significantly extend the water supply available to the entity receiving the authorization.

(5) The State retains some right to evaluate and address the impact of indirect reuse on the environment and other water rights. (The extent of this right is the subject of other issues discussed in this paper.)

By comparison, the types of specific consequences that some suggest result if indirect reuse is treated as a new appropriation under section 11.046 include:

(1) In many basins, the water in the watercourses, even after including return flows, can be fully allocated to existing water rights (at least up to the reliability standard required to permit such use). In these and other cases, determined environmental water needs of the stream or bay systems may exceed the amount of water remaining for appropriation.  New permits for indirect reuse could probably not be issued in these basins.

(2) Even if water is found to be available, the water right will receive a junior priority date.  Under the “first in time, first in right” approach, this means that these water rights are more likely to be reduced or cut off in times of severe drought. 

(3) Increased development of direct reuse projects is likely to occur if other water supply strategies cannot be identified.

(2) Does current law allow effluent derived from different sources of water to be treated differently for purposes of evaluating a request to reuse this effluent? 

Groundwater-based effluent 

Section 11.042(b), also enacted in 1997, provides a separate mechanism for addressing the indirect reuse of effluent derived from groundwater.  Specifically, section 11.042(b) reads: 

A person who wishes to discharge and then subsequently divert and reuse the person's existing return flows derived from privately owned groundwater must obtain prior authorization from the commission for the diversion and the reuse of these return flows. The authorization may allow for the diversion and reuse by the discharger of existing return flows, less carriage losses, and shall be subject to special conditions if necessary to protect an existing water right that was granted based on the use or availability of these return flows. Special conditions may also be provided to help maintain instream uses and freshwater inflows to bays and estuaries. A person wishing to divert and reuse future increases of return flows derived from privately owned groundwater must obtain authorization to reuse increases in return flows before the increase.[
]

Effluent derived from Imported or Stored Waters

While section 11.042(b) singles out groundwater-derived effluent for specific regulatory treatment, section 11.042(c) does not identify the source(s) of the “water” to which it refers, thereby leaving open for argument the issue of whether or how effluent derived from other water supplies is to be treated, if at all, under section 11.042(c).  

Because imported waters from another basin, and the effluent derived from them, are sources of supply that would not have ordinarily been available to meet downstream environmental needs or those of downstream water rights holders in the receiving basin, some argue different and perhaps less onerous treatment is appropriate, especially in light of already existing barriers to interbasin transfers.  

A few have also argued that effluent derived from waters that are first stored in an in-basin reservoir are waters that would not have been available to the environment or downstream water rights but for the initial efforts of the entity that constructed the reservoir to capture and store the source water.  Others suggest that there is no difference between reuse of effluent derived from in-basin surface water previously stored in a reservoir and effluent derived from in-basin surface water diverted under a run-of-river permit.  

As discussed above under issue (1), many generally recognize there may be a valid basis for distinguishing between supplies that are derived in-basin versus out-of-basin supplies or groundwater.  This may be particularly appropriate for new or increased levels of return flows from these water supplies, where no existing water right holder or the environment has come to rely upon those return flows.  Indeed, because imported waters are required to go through a rigorous interbasin transfer permitting process that in part addresses impacts to environmental flows and senior rights in the basin of origin, it is arguably already burdened by significant restrictions. Many argue that imposing additional requirements to meet environmental needs in the receiving basin on top of these other requirements represent a punitive requirement on interbasin transfers that have been identified as necessary to meet growing water supply needs.

(3) Does current law provide for different treatment of effluent derived from “future” and “existing” or “historical” return flows, regardless of the source?

While the terms “existing return flows” and “future increases in return flows” are terms that are only contained within the statute that deals with groundwater-based return flows (section 11.042(b)), both the nature of the distinction to be made with regard to groundwater-based return flows and whether any such a distinction can or should be made by regulators when other sources of supply are involved continues to foster considerable debate.  Confusion seems to arise around the use of the terms “existing” and “future” return flows, which contributes to the debate.  The term “historical” is used by many as synonymous with “existing” return flows. Some use the term “historical” or “existing” return flows to mean only those return flows that have been actually discharged, whereas others use the term to include return flows that derive from existing water rights whether or not they have ever actually been discharged. Similarly, to some, the term “future” return flows means return flows that have never  actually been discharged regardless of whether the return flows derive from an existing permitted in-basin or imported surface water supply or groundwater. Lastly, others use this term to refer only to return flows that derive from water supply sources that have yet to be permitted or, in the case of groundwater, developed. 

Regardless of the terminology, the issue comes down to whether increases in actual discharges of return flows above current or historical levels is “new” water to the system that could or should be treated as outside the prior appropriation system.  The argument in support of this approach is that no water right holder or the environment has ever relied on the actual presence of  return flows to satisfy their day-to-day needs. Others dispute this contention, arguing that such assumptions have underlain significant investments in the purchase of water rights, execution of contracts, and construction of infrastructure.  Moreover, some argue that past water rights permitting decisions have included express or implicit assumptions about future increases of return flows derived from existing water rights and that this type of reliance on predicted return flow levels should be respected.  It is important to recognize that definitive proof of these kinds of assumptions is often elusive.  While those assumptions, if any, have only occasionally been stated expressly in agency orders, permits, or other contemporaneous documents, in many (if not most) other instances, any such assumptions may have been included in the evaluation of the water right or contract requirements in accordance with the common practices of the experts at that time and may not be fully documented, if at all.  In some cases, certain existing water rights holders have undoubtedly enjoyed an increase in the reliability of their water rights due to the presence of return flows, but clear reliance on the presence of these return flows in the permitting process is often difficult to document. If past permitting reliance is to be honored, defining the appropriate level of proof and the assignment of the burden of proof on this issue is something the Legislature may want to address.  These concerns seem to be present not only where in-basin return flows are at issue, but also in situations where the discharge of effluent derived from either groundwater or imported surface water has already occurred for some time and is projected to increase over time.
(4) Who can obtain indirect reuse rights?

Disputes also arise over whether existing law allows TCEQ to give preference to particular types of applicants for indirect reuse authorizations.  Some have suggested that holding the underlying water right should provide some preference under current law, whereas others have argued that ownership of the wastewater treatment plant confers a preference under current law.  Others have argued that current law does not necessarily establish any preference but that good policy would support giving preference to the water right holder or the discharger, but not third parties with no identifiable ownership interest in the wastewater or underlying water right.  As set forth below, the approach may depend on the statute under which indirect reuse applications are considered. As such, clarification of the Legislature's intent on this issue may be necessary.

If surface–water derived return flows are treated as “surplus water” under section 11.046(c), available for appropriation by “others,” then it appears fairly clear that anyone may file such an application, regardless whether the applicant has any ownership interest in the facilities that are discharging the effluent or whether the applicant has an ownership interest in the underlying water right or contract for the water supply from which the effluent was derived. In that instance, TCEQ would presumably evaluate competing applications for the same water based on the type of use and merit of each application.  

Subsection 11.042(c), which some argue provides the sole basis for allowing the indirect reuse of surface-water derived return flows, refers to granting a “person” the right to “convey and subsequently divert water,” without regard to whether the “person” also needs to be the discharger of the water, the owner of the underlying surface water right from which the return flows are derived, or a person with a contract to either purchase the return flows from the discharger or the underlying surface water from which the effluent is derived.  Indeed, some have suggested that any person or entity can seek a right under section 11.042(c) even if no contractual or ownership interest with respect to the return flows or underlying water supply exists. 

Section 11.042(b), which addresses indirect reuse of groundwater-based effluent, allows that “a person who wishes to discharge and then subsequently reuse the person’s existing return flows…” to obtain a permit.  This suggests that only the discharger of the return flows may obtain such authorization.  By contrast, with regard to future increases in return flows derived from groundwater-based effluent, the same subsection (11.042(b)) provides only that “a person who wishes to divert and reuse” these return flows needs a permit, perhaps suggesting that the same person seeking the permit need not also be the discharger, since the same phrase “discharge and…reuse” is not used.  As with section 11.042(c), some point to this different terminology for future increases in return flows to contend that any person can obtain indirect reuse rights to future groundwater-derived return flows even if no contractual or ownership interest with respect to the return flows or underlying groundwater exists. 

(5) To what extent should protections be afforded to the environment in reuse permitting decisions?

The benefits that return flows may offer in supplying water to help meet environmental needs in many river basins is undisputed. The ongoing debate of how best to provide water to meet environmental needs of our rivers and bay systems has been further highlighted as the potential and need for the full use, and reuse, of water rights increases over time.  Regardless of the permitting approach used - whether through a new appropriation or a bed and banks authorization, or both - the effect of reuse on the environment is a significant issue.  Indeed, these approaches generally allow TCEQ to consider environmental flow needs in their assessment of the proposed reuse and include appropriately protective conditions.  The question then is the level of protection that is appropriate where reuse is concerned. One factor to consider in incorporating appropriate limitations in any reuse authorization may be the extent to which return flows are or may be relied upon to meet identified environmental flow needs when considered along with the responsibility of other water rights holders in the basin to provide for environmental flows.  Actual discharges of effluent and  past assumptions with respect to expected increases in return flows over time, if any, may be relevant.  Additionally, the extent to which artificially created environments made possible by historical return flows should be protected, should be considered.  Prior to the growth of cities and their resulting wastewater discharges, many streams in Texas, including some that were not considered perennial streams, had historical low flows well below current low flows. Fully protecting these artificial baseflows by limiting the amount of return flows that can be reused may not be prudent in light of the state's needs for additional water supplies. On the other hand, if an environment has been created, even through artificial means, the counterargument that many perennial streams in the state have been dammed up and diverted in a manner that did not take into account water for environmental flows suggests that some trade-off is appropriate. Future return flows that have not been relied upon to meet environmental needs may warrant different treatment.  

� See 30 Tex. Admin Code § 297.1(44).


� Tex. Water Code § 11.046(c).


� See Tex. Admin. Code ch. 210.


� 30 Tex. Admin. Code § 297.1(43). 


� See Tex. Water Code Ann. § 11.134(b).


� See also 30 Tex. Admin. Code § 297.16.


� See Tex. Water Code Ann. § 11.046.


� See Tex. Water Code § 11.002(10); 30 Tex. Admin. Code § 297.1(53).


� In City of San Marcos v. Texas Comm’n on Envt’l Quality, 128 S.W.3d 264 (Tex. App. – Austin 2004, pet. denied), the court ruled that, prior to Senate Bill 1 amendments to the Water Code, no common law right existing by which a city might claim ownership of its wastewater effluent following its discharge into a state watercourse. Instead, a new appropriation was required.  See also Wells A. Hutchins, The Texas Law of Water Rights 155 (1961).  See also Ronald A. Kaiser, Texas Water Marketing in the Next Millennium: A Conceptual and Legal Analysis, 27 Tex. Tech L. Rev. 181 (1996); South Texas Water Co. v. Bieri, 247 S.W.2d 268, 272-73 (Tex. Civ. App. – Galveston 1952, writ ref’d n.r.e.).


� This language essentially tracks the decision by Texas Natural Resource Conservation Commission (TNRCC) (predecessor to the TCEQ) in the City of San Marcos case, in which the City of San Marcos sought a bed and banks authorization to convey groundwater-derived effluent for subsequent diversion and use downstream under the statutes that existed prior to the adoption of SB 1 and section 11.042(c).
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